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IN THE COURT OF THE  SUB-DIVISIONAL JUDICIAL MAGISTRATE(M) 
                                          KALIABOR
                                          GR 88/2008
                                          u/s 447/326 IPC

                                         State 
                                         Versus
                                         Babul Chandra Das                                                                 
  

Present:   Smti M.C.Bordoloi.M.A.,LL.B(AJS)  S.D.J.M.(M)Kaliabor
               
              
Advocate for Prosecution:Sri K.C .Sarma
Advocate for accused:      Sri B.K.Dadhara

Date of Charge       :23.9.08,11.6.12
Date of hearing:      :21.3.09, 15.5.09, 16.6.09, 13.10.09, 16.11.09, 14.9.10, 
                                 21.1.11, 18.4.11, 29.3.12, 21.8.12, 19.1.13, 11.4.13, 
                                 21.5.13, 21.6.13, 12.12.13,
Date of Argument    :9.1.14, 13.2.14, 26.2.13
                                  ( Accused defaulted on the date of judgment

Date of Judgment     :6.3.14

                                               JUDGMENT

One Amar Nath Das resident of village Pub-Lailuri under Rupahihat Police 
Station  lodged an “ejahar” with the Aambagan P.P on 10.3.08  which was 
received in the P.P vide G.D No 151 dated 10.3.08 and  was forwarded to the 
Rupahihat Police Station for registration under proper section of law and 
accordingly  same was registered as Rupahihat   P.S.  case  No 47/08 u/s 
457/326 IPC .
                 The informant   alleged inter-alia that  on the night of  1.3.08  at 
about 3am  while  he was sleeping with his son Biswanath Nath on the 
verandah of their house , the accused came and having lifted the mosquito 
net threw acid on the face of his son  and thereafter ran away. Informant had 
identified  the  accused  and  on  the  subsequent  day  the  village  people 
apprehended him and decided to settle the matter , but thereafter the accused 
absconded.The  informant  stated  that  being  pre-occupied  with  his  son's 
treatment, there was the delay in lodging the “ejahar”.
  The police after investigation and completion thereof filed  the charge- 
sheet being No 19/08  u/s 447/324 IPC on 3.4.08   against the accused Babul 
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Chandra Das  which was forwarded to the Court on 23.4.08 
   Cognizance of offence was taken and process was issued by my Learned 
predecessor-in-chair .The accused person  appeared consequent to process 
issued by this Court  and  copies of relevant documents were furnished to 
him .
    Vide order dated 23.9.08  a formal charge  u/s 447/324  I.P.C was framed 
against the accused which when  read over to the accused person ,he pleaded 
not guilty and claimed to be tried.
        The prosecution side in order to prove its case adduced the evidence of 
9  no  of  witnesses  including  two  medical  officers  and  two  number  of 
investigating officers . The defence side  cross examined all the prosecution 
witnesses
    The statement of the accused person u/s 313 CrPc was recorded and 
arguments  were  heard  by  my  Ld  predecessor-in-chair  ,but  it  transpired 
during argument stage that the charge so framed was required to be altered 
and accordingly vide order dated 11.6.12 the charge u/s 324 IPC against the 
accused was altered to charge us 326 IPC  and accordingly a formal charge 
u/s 447/326 IPC framed and read over to the accused to which he pleaded 
not guilty. Vide the same order in reference liberty was given to the defence 
to  cross  -examine  the  prosecution  witnesses  whom  it  desired  to  cross-
examine .
The witnessses so examined were recalled excepting one medical officer Dr 
T.Pegu whom the defence declined to re-cross-examine ,  while  the other 
witnesses were all re-cross-examined.
The  statement  of  the  accused  u/s  313  CrPC  was  recorded  wherein  the 
accused denied all the allegations levelled against him. 
    I have heard the Ld counsel for the accused and also heard the Ld A.PP.
Ld defence counsel submits that the prosecution failed to bring home the 
charges and the accused persons deserves acquittal.
Ld Addl .PP submits that accused person may be convicted.
     Upon hearing the submissions of  the Ld counsels  and after  having 
perused  the  case  record,  I  have  framed  the  following  point  for 
determination:

Point for determination    :

1.Whether   the  accused  person  on  1.32008   at  about  3am committed  
criminal trespass by entering the premises of the informant at village Pub-
Lailuri under Rupahihat Police Station thereby  committing the offence  
u/s 447 I.P.C?

2.Secondly,  whether  on  the  same  day,  time  and  place  the  accused  
voluntarily caused greivous hurt to the informant's son Biswa Nath Das  
by pouring hot liquid substance on his person which may likely to cause 
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death,thereby commiting the offence u/s 326 IPC?

     My decision along with reasons is as follows:

Discussion,decision and reasons therefor:
 
      PW1 –Amar Nath Das  is the informant who  deposed before the Court 
on 21.8.09.PW1 identifying  the “ejahar” as Ext 1 and his signature on Ext 1 
as Ext 1(1)  deposed that on the fateful day when he was sleeping along with 
his son Biswa Das on their verandah , he having heard the cry of his son 
,woke up and flashed the torch to see that accused had ran away after having 
poured acid on the face of his son..PW1 further stated that he made his son 
to get down from the bed and thereafter poured water and raised alarm , 
when his neighbours came , to whom he reported that accused had poured 
acid on him.PW1 stated that he took his son to the Aambagan hospital at 
first  and thereafter shifted him to Tezpur hospital  and received treatment 
there for about 2 ½ months.PW1 stated that his son could not hear and his 
face has become defaced and the skin on his body had ruptured at places 
.PW1 stated that he lodged the case with the police on the subsequent day 
and that police seized the bottle containing acid.
In his cross examination ,PW1 disclosed that he had not seen the accused 
pouring acid but  when his  son shouted,he  woke up to find the accused 
fleeing the scene.
PW1 denied the defence suggestion that he had not stated before the police 
that he having heard his son shout ,flashed the torch and saw  the accused 
running .
PW1  denied  the  presence  of  any  enmity  between  his  son  and  the 
accused.PW1 disclosed that  it  was  dark  outside  on the  fateful  night  and 
nothing was  visible  from inside.PW1 denied  the  suggestion  that  he  was 
sleeping inside the house .PW1 disclosed further that his daughters Rekha 
and Anjana and his son-in-law were present  inside the house on the relevant 
time.PW1 revealed  that  he  and  his  son  were  sleeping   with  their  heads 
covered with blankets and they always slept on their verandah.PW1 stated 
that accused reside about a furlong from their house and that the accused 
and his son worked as carpenters together and that about a month prior to 
the occurance , they parted ways.
PW2-is Biswa Nath Das the victim , who deposed that on the fateful night , 
about 2 years prior to his deposing in Court , he deposing on 15.5.09 , at 
about 3 am when he  was asleep beside his father , the accused came and 
threw acid on his face and when he raised an alarm, his father woke and saw 
the accused flashing the torch and that accused ran away throwing the bottle 
behind him in their courtyard.PW2 stated that he suffered injuries on his 
face, forehead, and that he was taken to Tezpur hospital where he underwent 
treatment for about 3 months.
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My Ld -predecessor-in-chair while recording the evidence has taken note of 
the fact that PW2/ victim's  face, head and neck had the scar marks from the 
acid attack.
  In  his cross-examination  PW2  disclosed that he had no relation with the 
accused  since 6 months prior to the attack.PW2 disclosed that he himself 
failed to see the accused pouring acid as he was in a serious condition.
PW2  denied  the  defence  suggestion  that  he  failed  to  state  before  the 
investigating officer that accused lifted the mosquito net and that  when  he 
had shouted  , his father woke up and saw the accused with the bottle of acid 
making his way from the verandah to the courtyard.PW2 stated that Deepak 
Das, Raghunath Das,Radha Sarkar, Gajen Das, came to their house on the 
fateful night.PW2 admitted that he was helper to the accused initially and 
thereafter he started on his own .PW2 revealed that  Gajenra Das , his uncle 
is their boundary -man and that he accompanied his father ,when he was 
taken for treatment to the hospital at Nagaon.

PW3-Raghunath  Das deposed that  on the  night  of  the  alleged incident  , 
hearing the shoutings from the house of the informant , he came out and 
found the son of the informant in a  disoriented condition due to the burning 
sensations on his face,  eyes etc.PW3 stated he saw a man running away 
from the house of the informant when he went to their house and that it was 
a full-moon night .PW3 stated that he on inquiry learnt from the informant 
that  accused had fled pouring acid on his son and thereafter  helping the 
victim with water.PW3 stated also that PW2 was taken to aambagan hospital 
initially and subsequently taken to Tezpur for treatment.
When put to cross examination PW3 disclosed that victim is his nephew and 
that  his  house  is  located  at  about  1  or  1  ½  nals  from  that  of  the 
informant's.PW3 disclosed that on reaching the the house of the informant , 
he found the informant and the victim and none others.
PW4-Gajendra  Das  deposed  that  on  the  night  of  the  alleged  incident  , 
hearing screams from the house of the informant , his father first went , and 
he followed suit and found the victim -Biswa shouting in pain that his face 
and body was burning and that the informant reported to him that accused 
had poured acid upon PW2.PW4 stated that he and his caused Pw2 to bathe.
When  put  to  cross  examination,PW4  disclosed  that  he  went  to  the 
informant's house after about 10 minutes later than his father and had not 
seen the accused at the scene of occurance .PW4 clarified that he had seen 
the informant , victim, his father , one Pintu Das at the place of occurance 
and that the father son duo were sleeping on a cot at their verandah.

PW5 -Kanai Das that he worked as a mason in the house of a person at 
Samaguri where accused and  Biswa also worked and that Biswa worked as 
a helper there and  that  as  there  was  some  disagreement  over  wages 
between the two Biswa started to work on his own. PW5 stated that he met 
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the accused once , who told him that he would render Biswa impaired so 
that he would not be able to work on his own hearing which he forbade the 
accused to do any such thing , they being co-workers since long.PW5 stated 
after about some days of the said meeting , he learnt that accused poured 
acid on PW2 and on his visit to PW2's he learnt that he was taken to Tezpur 
for treatment.
PW5 in his cross-examination,he revealed that accused had not stated that he 
would pour acid on PW2.PW5 failed to state the name of the person where 
he,  accused  and  the  victim worked.PW5 disclosed  that  he  was  ignorant 
about the date on which accused Babul met him and told that he would make 
Biswa unable to  work but he remembered  that  the accused told him at 
Samaguri.PW5 clarified that he had not seen the alleged incident.

PW6-Chandan Das deposed that about a year before his deposing in Court , 
he woke up from his sleep in the morning and heard that Biswa Das was 
attacked with acid , hearing which he went to the house of the victim and 
found the victim's face swollen and red .PW6 also stated that he found the 
blanket was burnt and that police arrived at the site and seized two bottle 
and clothes vide Ext 2 , in his presence, Ext 2(1) being his signature thereon.
In  his  cross  -examination  PW6 failed  to  state  where  he  had  affixed  his 
signature , and also failed to state the description of the seized articles.PW6 
was ignorant as to the length of the bed .PW6 disclosed that his house was 
about ½ from that of the informant's,

PW7-Dr  Hiranjan  Saikia  one  of  the  medical  officer  of  the  instant  case 
deposed that on 2.3.08 at 2.10 pm , he examined one Biswa Das  with a 
registration No 448/2008 and found a history of accidental hot liquid burn 
on scalp,neck  and hands and that injury was a simple one , age of which 
was less than 12 hours.PW7 identified the injury report as Ext 3 and his 
signature thereon as Ext 3(1).
When  put  to  cross-examination,  PW7  clarified  that  there  is  no  serial 
No,issue No in Ext 3 and that hot liquid may be water , oil  and there is no 
mention of any case reference in Ext 3. PW7 also disclosed that history of 
observation in Ext 3 was noted as accidental one and that the injured had not 
alleged  assault  by  anyone.PW7  deposed  that  he  had  not  mentioned  the 
colour of injury or the length of the victim's treatment in Ext 3.

PW8 , another medical officer Dr Tribeni Pegu deposed that she on 2.3.08 
she examined one Biswa Das and found burn injuries on scalp,face, upper 
back and hands and also examined his eye and found conjuctival chemosis 
and that he was admitted in male surgery ward .PW8 identified the report as 
Ext 4 and his signature thereon as Ext 4(1)
PW8  clarified  that  the  injured  was  not  examined  on  police  requisition 
though she has given the report on receipt of a  requisition for the report.
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PW9-The second investigating officer Dilip Sarma deposed that on 10.3.08 
he received the information vide an ejahar which was entered in the General 
Diary and forwarded to the Rupahihat P.S for registration and that he was 
entrusted  with the  investigation of the  case ,  which he received .PW9 
deposed that pre-step investigation was already done by A.S.I Ram Charan 
Das on the  basis  of  the information received  on 2.3.08,  and case  diary 
submitted to him on completion of such investigation.PW9 deposed that he 
arrested the accused and sumitted the Chargesheet 
In his cross-examination ,PW9 disclosed that he collected the medical report 
and that the acid bottle was not tested by Forensic Laboratory.PW9 revealed 
that the G.D entry of the ejahar was 151 dated 10.3.08.PW9 disclosed that 
he entrusted the pre-step investigation the A.S.I Ram Charan Das verbally 
and that he did not record the statement of witness Deepak Das.

PW10 is Ram Charan Das the first  investigating officer  examined in the 
instant  case.PW10 deposed that  on receipt  of  information on 2.3.08 vide 
G.D Entry No  17 dated 2.3.08 ,he visited the place of occurance,caused the 
treatment of the victim at Aambagan CHC , traced the sketch map of the 
place  of  occurance,  recorded  the  statement  of  the  witnesses  and  seized 
articles like burnt cloth, burnt blanket and bedsheet and one acid bottle from 
the place of occurance vide Ext 2.   .PW10 deposed that on 10.3.08, an 
“ejahar” vide entry No 151 dated 10.3.08 was received in connection of the 
above investigation.PW10 identified the Ext 6 being the skectch map and 
Ext 6(1) his signature thereon.
PW10  in his cross examination disclosed that on 2.3.08 he received the 
information from one Deepak Das who came to the P.P alongwith the victim 
and that he ws entrusted for the pre-step investigation.PW7 disclosed that he 
seized  the  articles  from  the  bed  of  the  victim  and  not  from  the 
accused.PW10 clarified  that  PW1 did  not  state  before  him that  accused 
poured acid on his son's head and that nearby people visited the place of 
occurance and that his son could not hear by his left ear or that his son's 
head skin had come out.PW10 also clarified that the victim  had not stated 
before him that accused lifted the mosquito net and he raised alarm and then 
his father saw acid bottle in the hand of the accused  .PW10 deposed that 
witness Raghunath Mandal did not state before him that he saw the accused 
running  away  from  the  house  of  the  victim.PW10   also  disclosed  that 
witness Gajendra spoke about a quarrel between the accused and victim  but 
that he did not pour water on the victim.PW10 stated that he did not cause 
the victim's treatment

This in nutshell is the evidence available on record.
Let us first take the evidence of the medical officers viz the evidence of Dr 
Tribeni Pegu and Dr Hiranjan Saikia viz evidence of PW7 and PW8.



                                                      7
Dr Hiranjan Saikia viz PW7 has opined vide Ext 3 that nature of injury on 
the scalp,neck and both hands of the victim a simple one caused by hot 
liquid. Ext 3 however do not indicate the time for which the victim remained 
admitted in the hospital.
Again going to the evidence of Dr T.Pegu who identified Ext 4 being the 
medical report  isued by her ,discloses that the said report was not  a final 
one. Ext 4 also indicated scald burn injury involving face, upper back ,hands 
and conjuctival chemosis in the left eye of victim Biswa Das.
 
The medical  evidence  has not been seriously challenged by the defence 
side. Medical evidence cannot always be used as a bench mark for testing 
the authenticity of the ocular evidence. In a given case,where there arises a 
conflict between the medical and occular evidence , which is reliable and 
trustworthy otherwise, medical evidence can even be ignored .However it 
needs to be seen in such cases of conflict,  that medical  evidence can be 
discarded  only  if  it  is  proved  that  same  suffers  from  hollowness  and 
incorrectness.
Now as stated above ,defence ,  not  having disputed  Ext 3,   the logical 
fallout was that PW2 has suffered the burn injury on his scalp, neck , hands. 
The  scar  marks  of  injury  on  PW2  was  seen   and  noted  by  my  Ld 
predecessor-in-chair on his examination on oath before the court . Ext 4 is of 
not much significance for the fact that admittedly it was not a final report of 
findings and contained only the observations upon initial examination. That 
PW2 suffered injury can be safely concluded.

Now question which arises before us as to how the victim suffered such 
injury or to put it more appropriately as to who was the author of  the 
crime or whether accused has caused such injury to PW2.?        

Perusal of evidence on reveals that the “star witness” in the instant case is 
PW1 , the informant and father of the victim.
PW1 testified that he was sleeping with his son at the verandah of their 
house and that he woke up hearing the alarm raised by his son and found the 
accused leaving the house in the flash of the torch. That he was sleeping 
with his son at their verandah is also supported by the PW2 victim. This 
part of the evidence could not be discredited by the defence.
It  is  a normal behaviour in villages that  the male members of the house 
sleeps under the open sky or in the verandah,for guarding property etc. This 
is  not  unusual  in  summers,  the  incident  having  occurred  in  the  summer 
season.
 
 Defence forwarded the  submission that  neither the victim nor  the PW1 
saw the accused in his act of pouring alleged acid upon the victim and that 
the accused is falsely implicated in the afterthought.
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Now keeping the above submission in mind let us revisit the evidence of 
PW1 and PW2.
PW1 stated that   he woke up and saw the accused  fleeing towards the 
courtyard and that his son raised alarm on being attacked.
PW2 the victim stated that he was sleeping and that accused all of a sudden 
came and poured acid upon him , when he raised the cries waking up his 
father  .This  fact  is   clearly   supported  by  the  PW1 .PW1 in  his  cross-
examination disclosed that they were sleeping with their heads covered to a 
pointed query by the defence side. It is also a habit which is peculiar among 
people and this is not disputed by the defence either.  In such a situation 
where  the  victim  /PW2  was  asleep  and  the  accused  having  thrown  the 
“alleged acid” could not possibly see as to who had thrown the liquid, as due 
o the consequence of such pouring the victim would not be in a position to 
open his eye to make out and his only option was to raise alarm and to ask 
someone else to see the aggressor. In the instant case the PW1 sleeping next 
to the victim is the person who would rise from his slumber by the scream of 
PW2 and he did so and witnessed the accused fleeing away. The alleged act 
was committed at a time when people were sleeping, and the victim was 
attacked  unguarded  ,  hence  the  question  of  his  sighting  the  aggressor 
beforehand or during the process of the alleged act would not be possible 
and hence I do not find force in the submission so forwarded by the defence 
that victim could not have seen the perpetrator.
Defence from his cross -examination to the witness viz PW3 brought out the 
fact that the night of the alleged assault was a full moon -night.PW3 testified 
that being attracted by the cries from the house of  the victim, he went out 
towards the house of informant and saw a person running away. Defence 
side suggested that PW3 had not seen the accused running away. Presence of 
accused in the scene of occurance is disputed by defence.
Full moon is the point at which the entire disk of the moon is illuminated 
and visibility in such a night is greater compared to the other nights. Now 
PW3 has testified that he had seen someone going away from the house of 
PW1 at the fateful night , though he had not categorically deposed that he 
had  seen  the  accused  running  away.  That  a  person  had  been  to  the 
informant's  place and had run away is  coming to the fore from the firm 
evidence of PW3.
Now again visiting the evidence of PW1 it is seen that he testified that after 
he woke up, and  saw his son in pain and  the  accused fleeing, he raised 
alarm when the neighbours came to whom he  reported about the attack on 
his son by the accused  immediately then.
 PW1 has reported about the alleged incident to PW3 and PW4 and the said 
fact of reporting is proved by the PW1 in his evidence, 
PW3,PW4  in unison stated that they were reported about the presence of 
accused  in  the  house  of   the  informant,  by  PW1  immediately  on  their 
reaching his house.This assertion of PW3 and PW4 remained unimpeached 
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as the same has remained unchallenged from the defence side. Hence the 
evidence  of  PW3 and PW4 is  excluded from the  rule  of  hearsay and is 
admissible  in  evidence.In  fact  evidence  of  PW3 and  PW4 could  not  be 
discarded as hearsay.
PW1 immediately has stated the name of accused.  It  is  unlikely that  the 
informant  would report  about  a  different  aggressor  and let  go the  actual 
culprit.   .Since the reporting of the name of accused was immediate, there is 
no possibility of an afterthought. The spontaneous utterance of the name of 
the accused and his presence in the house of the informant and his doing 
leaves  but little scope for implicating one falsely.
Again going to the evidence of PW5 it is seen that he testified that accused 
met him once before the alleged occurance , when he expressed his hostile 
feelings towards the PW2 and even went to say that he would render him 
impaired of his ability to work. Defence has by its cross-examination has not 
been able to dislodge the above testimony of PW5. The evidence of PW5 
has been attacked by the defence on the ground that this witness has failed to 
state the name of the persons where he worked along with the accused and 
the  victim.The  failure  to  state  the  name  of  the  person  in  whose  house 
PW5,PW2 and the accused had worked  once , do not render the testimony 
of PW5 unbelievable , for it is unlikely that masons or carpenters remember 
the names of all the people for whom they worked.
Defence also failed to discredit PW5's testimony. The firm evidence of PW5 
in  fact  revealed  the  enmity  between  the  accused  and  the  PW2 and  the 
nurturing of  an intention by the accused to do some harm to the PW2.
Now  again coming to the evidences of PW3,PW4 and PW5,it is seen that 
defence  has  not  been  able  to  bring  out  during  their  respective  cross-
examination  that  there  was  animosity  between  the  accused  and  the  said 
witnesses.There is nothing on record to disbelieve them .The presence of 
PW3  and  PW4  at  the  place  of  occurance,  after  hearing  cries  from  the 
informant's , is natural they being immediate neighbours to the informant . 
Hence the fallout of the above evidence of PW5 coupled with the evidence 
of PW1,PW2,PW3 andPW4 leads us to conclude that accused was present at 
the scene of occurrence and he caused the injury on the person of PW2.The 
defence argument of non-sighting the accused by the victim in his act of  
pouring hot substance upon him do not give any discount to the accused  
and defence argument is hence not acceptable.
Now  coming to the defence plea as is revealed from the statement of the 
accused u/s 313 CrPc as well as from cross-examination , it is seen that plea 
was of mere  denial. As discussed above the fact that it was the accused who 
had gone to the courtyard of the informant in the fateful night and assaulted 
the victim by pouring some liquid substance as a result  of which victim 
suffered injuries is firmly established.Hence the plea of denial do not hold 
water.
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Ld defence counsel  placing reliance in the case of A.Shankar versus State 
of  Karnataka   reported  in  2011AIAR(Criminal)S  C  attacked  the 
prosecution case  on the count of   delay in lodging the FIR, and submits 
that such delay  is fatal to the prosecution case .  
Now admittedly there was a delay in filing the written “ejahar” vide Ext 1 
.Perusal of Ext 1 discloses that occurance took place on 1.3.08 at 3 am . 
while “ejahar” was lodged on 10.9.08 after a delay of 9 days.
Evidence  of  PW10  the  first  investigating  officer  discloses  that  verbal 
information of the assault was received on 2.3.08 , which was entered in the 
General diary as Entry No 17 dated 2.3.08 , when he went to the place of 
occurance ,  at  9 am and investigated upon..The instant  G.D.Entry is  not 
disputed by the defence, though it was not exhibited. Though a complaint in 
writing was lodged after 9 days but the verbal information of the assault was 
made immediately .Ext 1 indicates 1.3.08 as the date of occurance and time 
as 3 am .But the time being 3 am the date after 12 midnight is counted as 2.3 
08 and accordingly the mistake in Ext 1 as regards the date is a  manifest 
error. The Ext 1 being written in assamese , the assamese calender counts a 
new day with the setting in of dawn. Hence the date of occurance being 
2.3.08 and reporting being done on 2.3.08 itself in the morning causing the 
police to visit the scene of occurance early in the morning at 9 am indicates 
promptitude  in  reporting  instead.  The  “ejahar”  in  writing  though  lodged 
belatedly , delay is explained  properly. The occupation of the father in the 
treatment of his son ,  the immediate and urgent  pre-ocupation being his 
son's betterment ,the delay is satisfactorily explained in the instant case , the 
verbal report being made earlier .The case relied upon by the Ld defence 
counsel  is  distinguishable  in  the  facts  of  the  instant  case  .The  delay  in 
lodging  F.IR  can  be  fatal  to  the  prosecution  case  if  such  remained 
unexplained in the given facts. But as discussed above, the delay has been 
plausibly explained and hence it do not strike at the core of the prosecution 
version.  I  am unable to find force in the arguments advanced by the Ld 
defence counsel.

The defence counsel in his persuasive attempt placed reliance in the cases: 
of   Thandu  Mia  & others  Vs  State  of  Assam reported  in  2011(1),  GLT 
773, :Mukul Ali Vs State of Assam reported in 2013(2) GLT 632,: Binda 
Gope Vs State of  Bihar reported in 2012(3) Crimes38(Pat)  and submits that 
accused deserves acquittal.

Perusal  of  the  said  cases  reveals  that  the   facts  of  the  same  are 
distinguishable  from  the  one  in  seisin  and  accordingly  I  refrain  from 
discussing the same. The submission of Ld defence counsel as  to innocence 
of accused is not acceptable to me.
 That accused entered the house of the informant and caused injury of  
PW2 is but clear from the discussions made above.
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What needs to be seen as to what was used in the assault:Weapon/article 
used in assault.
     
Now turning back to the evidence of the M.O.-PW7, it is seen that injury 
was caused by hot liquid .Besides this there is no other evidence as to what 
was the substance that has caused the injury upon PW2..It is clear from the 
evidences of the investigating officers viz PW9 and PW10 that the bottle 
containing the alleged substance which was seized vide Ext 2 in presence of 
witness PW6 was not sent to FSL for determination of the nature of the 
substance used in the assault.        
 Now in our quest for an answer in the above situation , let us have a glance  
at  the  definition  of   “hurt”  and  “grievous   hurt”  contained  in  section  
319IPC and section 320 IPC 

Section 319 IPC envisages that whoever causes bodily pain,  disease or  
infirmity to any person is said to cause hurt .
On the other hand Section 320 IPC lays down six kinds of injury which  
are designated as grievous hurt viz
First -Emasculation
Secondly-Permanent privation of the sight of either eye.
Thirdly-Permanent privation of the hearing of either eye
Fourthly -Privation of any member or joint
Fifthly-Destruction or permanent impairing of the powers of any member  
or joint
Sixthly-Permanent disfiguration of the head or neck
Seventhly-Fracture or dislocation of a bone or tooth.
Eightly-Any hurt which endangers life or which causes the sufferer to be  
during the  space  of  twenty  days  in  severe  bodily  pain or  to  unable  to  
follow his ordinary pursuits.

Now turning to the evidence available on record it is seen that Ext 3 did not 
indicate any of the type of injury which falls under the definition of greivous 
injury.PW1 ,PW2 had stated that PW2 was admitted in the hospital for about 
2 months thereby causing PW2 not to follow his regular pursuits .Besides 
this  oral  averment  there  is  no  other  documentary  evidence  on record  to 
prove the above fact. Further PW1 has testified that PW2 had been rendered 
hard of hearing by the said attack. But as stated above there is no mention of 
such privation or impairment of hearing in Ext 3 or Ext4.There is no other 
evidence  either  .Hence  ,  in  the  above  premises  ,  that  accused  sustained 
grievous injury has not come to the fore. The charge u/s 326 IPC fails.
However  that  the  PW2 suffered  bodily  pain  and  infirmity  goes  without 
saying from the evidence discussed earlier attracting section 323 IPC.

Section 222(2) CrPC  provides that when a person is charged with an 
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offence and facts are proved which reduce it to a minor offence, he may be 
convicted of the minor offence, although he is not charged with it.
As discussed above , accused in the instant case stood charged u/s 447/326 
IPC but the proved facts leads us to conclude that he is guilty of offence u/s 
323 IPC , the same being a minor offence and accordingly in view of section 
222 CrPC,I am constrained to hold that accused is guilty of commission of 
offence u/s 447/323 IPC.    
   
Probation  
I  have  considered  extending  the  beneficial  provisions  of  Probation  of 
Offenders Act 1958  to the accused but refrained  myself from doing so as 
releasing such accused person who vent out vengeance on slightest pretext , 
would  be .detrimental to the well-being of the civil society. Such criminals 
in my opinion aught to be made to understand his responsibility towards the 
society and be deterred from even attempting to do such an act in future.

Sentence hearing  .
       Accused person is  heard on the question of sentence.Accused submits 
that he is the sole earning member of his family and has two small children 
to look after.Accused submits that his family shall suffer hardship if he is 
sent behind bars.
       Heard the accused person.
No previous conviction of the accused ,has been proved by the prosecution 
That  the  accused is  a  young person and has a  family  to  run ,  with 
children to look after are the mitigating factors .However that accused 
acted for revenge, without thinking of the consequences and that his act 
caused injury to the victim  of such nature that  scars remained ever 
visible to  the world, causing the victim to relive the trauma again and 
again are the aggravating factors against  the accused. Considered the 
twin factors  ,and balancing the  same ,  leads  me to  believe  that  accused 
cannot be simply allowed to go away with a fine. .        
       .Accordingly in the above circumstances I am of the measured view that 
accused person  does not deserve to be dealt with leniently to let them go 
only with a fine.    
                   
           
                                                      ORDER
  Considering the foregoing discussions, the accused Babul Chandra Das is 
convicted  for  charges  u/s447/323  I.P.C .
For  his  conviction  u/s  447  IPC  the  accused  is   sentenced  to  undergo 
Rigorous Imprisonment (R.I) for one  month
For his conviction u/s 323 IPC the accused is sentenced to undergo Rigorous 
imprisonment (R.I) for four months  and to pay a fine of Rs 1000 i/d S.I for  
10 days.
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Both the sentences shall run concurrently.
   The earlier  bail  bond of  the accused person stands cancelled and the 
surety stands discharged.
Seized articles be destroyed in due course of time . 
Furnish a free copy of judgment to the convict accused person. 
 Given under my hand and seal of this Court on the  6th    day of  March 
2014 at Kaliabor.

                                                                                   (Smti M.C.Bordoloi)


